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          M E M O R A N D U M  

TO: Derry Township School District Board of School Directors 

 Mr. Joe McFarland, Superintendent 

 Mr. Jason Reifsnyder, Assistant to the Superintendent 

FR: Kim R. Smith, Esq. 

DT: August 7,  2014 

RE: Summary  - Investigation Report into Past Board Practices   

****************************************************************************** 

In May, 2014, the Board of School Directors ("Board") for the Derry Township School District 

("District") directed Hartman Underhill & Brubaker, LLC to review concerns related to the past 

Board's leadership and execution of its duties and obligations. The current Board requested an 

opinion as to whether a full-scale investigation was warranted and, if so, suggestions for how the 

District might proceed with such investigation.  A detailed, confidential report was prepared for 

the Board's review, subject to Attorney-Client privilege. This memorandum is a summary of the 

conclusions to the issues raised and addressed on behalf of the Board.  

Question Presented #1:  Did (i) the prior Board's formation of an Executive Council and (ii) the 

Council's activities violate either the Pennsylvania School Code or the Sunshine Act?  

Conclusion:  No and probably not.  The formation of an Executive Council did not 

violate either the School Code or the Sunshine Act, although it was formed without Board 

authorization and outside the scope of any District policy.  (The School Code does not reference 

an Executive Council in any context.)  The Executive Council functioned as a committee of the 

Board, and there is evidence that the Council deliberated on District business as that term is 

defined by the Sunshine Act.  There is no evidence that membership on the Executive Council 

constituted a quorum, however, which is the threshold upon which the Sunshine Act is triggered. 

If the Council did violate the Sunshine Act (by meeting as a quorum and deliberating on District 

business), the statute of limitations for taking action against the  prior Board or the Council (i.e., 

thirty (30) days of the alleged violation or one (1) year depending on the circumstances) has 

passed.  

Question Presented #2:  Did the prior Board's leadership violate the Pennsylvania School Code 

by presenting a proposal for the early renewal of the former District Superintendent's contract 

despite the lack of support for such renewal from the full Board? 

Conclusion:  The decision to renew a superintendent's contract is within the discretion of 

the board that is in office at the time such renewal becomes due.  The current Board has raised 
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valid concerns related to the process in which the proposed renewal was presented based on the 

understanding that the majority of the prior Board was not interested in an early renewal. The 

agenda for a board meeting typically is determined by the district administration in consultation 

with the board president. Items may be added to the agenda at the request of one or more 

members and a discussion may follow despite the knowledge that the agenda item or subject 

under discussion has little or no support.  Although the concerns raised by the current Board are 

valid, and although it may be questioned in retrospect whether the proposal for contract renewal 

was appropriate in light of the certainty that it would not be approved, further investigation into 

this concern would not produce actionable results and would be a waste of the District's 

resources at this time.  

Question Presented #3:  Whether District funds were expended for the former Superintendent's 

personal appeal of a denial by PSERS to permit the former Superintendent to retire and then 

continue working for the District as a consultant.  

Conclusion:  Yes; District funds were used to appeal a denial by PSERS to permit the 

former Superintendent to retire and then work for the District as a consultant. The prior Board's 

desire to retain the services of the then Superintendent, which necessitated an appeal of PSERS 

denial, was based on reasonable and legitimate business reasons. The Superintendent's services 

were intended to assist with both collective bargaining and ongoing litigation involving the 

District, which were deemed necessary in light of administrative turnover and staffing changes, 

leaving the former Superintendent as the "historian" who could continue the collective 

bargaining process and the ongoing litigation without interruption. 

Question Presented #4:  Whether the District engaged the consulting services of the prior 

Superintendent in violation of the PSERS' ruling. 

Conclusion:  No.  There is nothing to suggest that a consulting contract was ever 

approved or acted upon or that the former Superintendent provided services to the District after 

her retirement. 

Question Presented #5:  Whether Special Counsel for the prior Board (retained by the prior 

Board to handle an ongoing legal matter due to a conflict of interest by the District's then 

Solicitor) engaged an outside accounting firm and a media-relations firm without Board 

approval. 

Conclusion: Yes and No.  The prior Board approved the engagement of an accounting 

firm that was retained by the District's Special Counsel.  The prior Board did not approve by 

formal action the engagement of a media-relations firm retained by Special Counsel.  The prior 

Board knew or should have known of the engagement of the media-relations firm based upon its 

approval of invoices paid for the media-relations firm's services. Based upon approval of 

payments/invoices, the prior Board, by its actions, approved the services provided on its behalf. 
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Question Presented #6:   Whether the current Board should request its auditors to expand the 

annual audit to review internal safeguards and financial controls to ensure there are appropriate 

checks and balances in place for the District. 

Conclusion:  Yes.  With the election of new Board members in 2013, a change in 

leadership in Administration, including the retirement of the Business Manager and employment 

of a new Business Manager, the current transition provides an opportunity to assess and review 

the District's purchasing and accounts payable policies, procedures and systems to ensure that the 

District is managing funds as properly authorized by the Board.  A special audit will provide 

insight regarding the practices and policies that are in place and allow for an informed discussion 

regarding any necessary adjustments to such practices and policies to ensure greater security, 

checks and balances or to adapt to different philosophies and/or leadership styles. 

 

 


